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5 5 => ant l rn 1 of 8 Appellant | a” _— DO TOs and alſo _ I 
her Husband Sir Artbur Nothcote, ; | . Northcote Widow, firſt the Wife and Re- 

wy 5 lict of John Northcote Eſq; Eldeſt Son of Reſpondents. 

Sir Arthur, and afterwards the VVife and 

Kelict of William Northcote Eſq; «1 


Sir John Northcote had Tue Sir Arthur, who had Iſſue John by bis firſt 77 e, (John 8 1 p m 0 4 bs 
Alice, and Died Sans Iſſue) Sir Francis by bis ſecond Wife the N Eiaabedl.“ . 


The Reſpondent Alice Northcote's C A S E. 


IIR Jobs Ty | demiſed all his Eſtate for Ninty nine Years to commence after his Death upon Truſt, to raiſe Four thouſand Pounds to be diſpos'd 


— 
— — — 


y Sebtember , 


ke . 1 off as he by Deed or Will ſnould Appoint. 
ih , Faiy Sir. Fobn Northcote by his Will, makes his Grandſon Jobn Northcote the Reſpondent Alice her firſt Husband, and William Northcote her Second Husband 


Executors, and Reſiduary Legatees, and particularly gives them the Four thouſand: Pounds above mention'd. and Appoints them t f 
1 F aid Four thouſand CD amounting in the whole to Two thouſand Nine hundred T — Zr Pm CS Thy Lan footy 
24 June 1676. Fir John Northcote died, and Sir Arthur notwithſtanding the Leaſe in Truſt, to Raiſe the Four thouſand Pounds, Enters upon the whole Eſtate. 
29 Tune 1039. ee deer, 1 the 1 — to — * of Newton St. Cyres as her Jointure ſettled on her in Lieu of Eight 
thouſand Pounds portion; Notwithſtanding which, tho* the Four thouſand Pounds might b 1 | 1 ; | 
till the Year One thouſand ſix hundred eighty Two. Jer akon boon. 


beben 1688, Sir Arthur Northcote died, having only paid Two hundred and fifty Pounds towards Intreſt of the Four thouſand Pounds, and by his. Death the Eſtate 
ſlubject to the Truſt came to the Reſpondent Sir Francs. . a | 


As to the 2756 l. 15. 4d. and the Appellants Claim to it. 


Sir John by his Will takes notice, That he had pow ſeveral conſiderable Sums for his Son Sir Arthsr's Debts, and by his Will he forgives him all that 
Mony, fo as he indemnify'd his Executors from ſome other Sums of Mony for which Sir Jabn was furcty with Sir Arthur, and afterwards paid before his 
Death taking Aſſigments of Sir Arthur's Securities, by vertue whereof Sir Fobn's Executors compell'd Sir Arthur to Repay thoſe Sums. 
And thereupon in Hilary Term 1681, Sir Arthur Exhibited his Bill, and in Eafer Term 1682, a Supplemental Bill to be Relieved touching thoſe Sums, 
and about Raiſing the Four thouſand Pounds. 

* 5 35 Sir Arthur obtain'd a Decree (amongſt other —_ to be Reimburſed by the ſaid Willien: Northcote, and another Defendant one Edward Row proportion- 
+2 _ ably, the Sum he had fo 00 in ditcharge of the ſaid Debts with Intreſt, which by his Bill he Charges to be but Eleven hundred Pounds; Yet Sir John Franklin by 
| his Report dated the 31ſt of March 1691, Reports the ſame to be S teen hundred Pounds, and carries on Intreſt for the ſame to the 10th of June 1691, and 
ſo mates the Total Two thouſand Seven hundred 1 ſix Pounds One ſhilling and Fourpence, Which Sum he Appoints the ſaid William Northcote and the 
Reſpondent Alice his Wife to pay to the Appellant (who had reviv d the ſaid Suit) but never proſecuted further thereon, till after the Death of the Reſpondent 
Alice her Husband, and then che Appellant Sciz'd the Reſpondent ice her Jointure by a Sequeſtration out of Chancery, which was afterwards diſcharg'd for 
* and ſoon after the Appellant proſecutes another Sequeſtration, and gets poſſeſſion of the Reſpondent Alices Jointure, and hath kept the ſame 

three Vears. 
ns lt appeas by the ſame Report, That this Reſpondents Husband William Northcote, and the ſaid Edw. Row recei Vd the greateſt part of the ſaid Sixteen hundred 
| Pounds; And yet the Appeliant will not proſecute their Adminiſtrators, though they are Parties to the Suit; But will lay the whole burthen upon this 
Reſpondent, (who during all thoſe proceedings was a Feme Covert) and would alſo carry on Intreſt upon Intreſt, and Levy the whole out of this Reſpon 
dents Jointure, which is all her Subliſtance. | 
Nora. By the fame Order Sir Art bur was Decreed to Account for the profits of the Truſt Eſtate, and that what was unraiſed of the Four thouſand Pounds and 

Intreſt, ſhould be advanc'd in Average by him, and the ſaid Miliam Nori beote and Alice his Wife. 
31 January The now Reſpondent Sir Francs Northcote Exhibited his Original Bill in Chancery, to have the benefit of the ſaid Decree as to the Four thouſand Pounds; 
1689. Towhich Bill the Reſpondent lice and her ſais Husband, and the other Defendants Anſwer'd preſently, But Sir Francs did not pick the Appellant (his 
Mother) to Anſwer, and ſhe did not Anſwer till Three Years after, vis. the 24th of May 1692, and after ſhe had got Sir Jobn Franklin's Report, and after an 
| Appeal againſt her by the ſaid Willram Northcote in his own and chis Reſpondents Name touching the ſaid Sums, was diſmiſſed in the Houſe of Lords. 

4 May 5 Wil. Sir Francis Northcote brought his Cauſe to hearing, when 'twas Decreed amongſt other things, That all Parties ſhould account before Dr. Fdisbury, for 
& Ms. before what they, or either of them, or the ſaid Sir Arthur Northcote had receiv'd out of the ſaid Eſtate ſubject to the ſaid Four thouſand Pounds according to the ſaid 


A a 

_ 2 = former Decree. And that the Appellant (then Defendant) Dame Flizabeth ſhould Account and Anſwer 1 r the ſaid Sir Arrbnro Nceipee Co far ae it hend 

noure4e John appear the had Aﬀets, or could charge the (aid Iii, orthcue aud wits REQuoudent Alice, as the (the faid Dame Elizabeth) was Sir Arthur's Executrix. The 

Lord Summers. APP 55 g ge 3 . 

| which Charge the aid Yilliam, and this Rel pondent Alice were to Anſwer and make good towards the ſincking of what the ſaid Dame Elizabeth ſhould be 
found accountable for to the Truſt, and that what was unraiſed ſhould be advanced in Average. | 

10 December Dr. Edrybury made hi: Report, aud thereby Certity'd amongſt other things, That Sir Arthur had receiv'd out of the Truſt Eſtate, after all deductions, Three 

. thouſand Five hundred Thirty four Pounds Seven ſhillings and Eight pence halfpeny, to which the Appellant Dame Elizabeth filed Nine Exceptions. 

June o On Arpuing theſe Exceptions, the Appellant got an allowance only of Two ſums, viz. Sixty five Pounds, and Twenty Pounds towards lincking the ſaid 
sum of Thrice thouſand Five hundred Thirty four Pounds Seven ſhillings and Eight pence haltpenny. 


So that the Report ſtands now Confirmed thus: 


; | J. C60 
Received by Sit Arthur out of the Truſt Eſtate after all Peductions — — — — 3449 17 & 2 
Out of which is Subſtracted by the Report, the ſaid Mony due to the Appellant being, — — — 2756 ol O04 © 
Soe there remains due from the Appellant Dame Z:zaberh tobe paidout of Sir Arthur's Aſſets, — — 0603 -16 A 2 


+> The Appellant doth not deny nor Complain, but that theſe ſums are rightly computed, and therefore there is no Colour to carry on Intreſt when the whole 
Two thouſand Seven hundred Fifty fix Pounds One ſhilling and Fourpence was over paid to Sir Arthur before his Death, which was at Eaſter, 1688. 

Before the And the Matter ot the Appellants. gth Exception being, that ſhe was not allowed Intreſt for che ſaid Two thouſand Seven hundred Fifty fix Pounds One 
gb Honour: ſhilling and Fourpence, Nor that the fame was not Deducted out of the Mony paiable on the Truſt; It was then in the ſame Order Order'd by CONSENT, That 
able the preſent t hie {aid ſum of Iwo thouſand Seven hundred Fitty fix Pounds One ſhilling aud Fourpence be deducted out of tlie profits of the Truſt Eſtate, in-the Appellant 
* Dame Elizabeth's hands recciv'd by her Husband Sir Arthur at the time of the affirmance of the Decree for the ſame in the Houle of Lords. 

57 Which two laſt ORDERS and REPORT are tlie only matters Appealed againſt, And the Chief matter Complained of is, that the ſaid Two thouſand ſeven 
hundred Fifty ſix Pounds One ſhilling and Four pence ought not to be funk and deducted, but carry d on with Intreſt as a diſtin& Debt. 
a The Reſpondent humbly Inſiſts Ky the ſaid Orders and Decree are juſt for ſinking the one demand out of the other. 


. For that both the Demands do arife by the ſame Will, and were Originally between the Heir and Executors of the ſame Teſtator. 
II. Both the Demands are mutually Decreed by the ſame Decree of the 11th of Jah the 3 \ Car. 2. So that it is natural Juſtice, that both Parties ſhould 
mutually perform it, which cannot effectually be done, but by diſcounting one demand out of the other. ; 
I! And the rather in this Caſe, for that the Appellant pretends want of Aſſets, and the Reſpondent and her Husband have admitted Aſſets; ſo that if there be 
no diſcount and deduction, the Demand againſt the Appellant or the get part of it 1 45 loſt. 
IV. The Decrce of the th of May the 5th of Gul & Marie, which Expretly Decrees, That one Demand ſhall be ſunk, and deducted out of the other, hath 
been made above Ten Years, and the Appellant hath acquicſed in it all that time without complaint. | 


V, For that it appears by the ſaid Report (not controverted in that Part) that this Reſpondent hath not only Anſwer'd to the Truſt the ſaid Two thouſand 
ſeven hundred Fifty ſix Pounds One ſhilling and Fourpence in performance of the ſaid Decree, and alſo the Profits receiv'd by her and her Husband ; 
but hath alſo fatisfy'd for her Average with an overplus of 255 l. 86. by Monies paid the Legatees, who are uncapable of repaying this Reſpondent. 

VI, ©7 Bur above all, the Reſpondent humbly Inſiſts, that this Appeal ought to be diſmiſſed without entring into the Merirs of the Cauſe, for that it is to be 
relievd againſt the APPELLANTS own CONSENT contain d in the laſt Order, which was never done by any Court of Juſtice, eſpecially, when the Ap- 
pellant does not complain againſt the Words ( by CONSENT) being put intothe Order. 

Whereas the Appellant Objects that Sir Arthur owed Debts, of a higher nature then the Mony for which he was accountable out of the Truſt Eſtate, 


which is ſaid to be in the nature of a Debt by Simple Contract. 
47 There 15 — proof in the Cauſe, or 2 was ever read, to prove that there are any ſuch Debts of a higher Nature, or that the Appellant hath 


jd any beyond Aſſets. | 
"Pac heh bs hl Debr, for Profits receiv'd of the Truſt Fiſtate, was Decrecd againſt Sir Arthur himſelf, by the firſt Decree of the 11th of June 35 Car. 2. and 


3 Decree in Chancery is equal toa Judgment at Common L aw. 
ofen. The Decrce and 'Ordern com fa of, overthrow the Decree in the other Cauſe, twice Reheard and affimd in the Houſe of Lords, whereby the Two 
| thouſand ſeven hundred Fifty 11x Pounds One ſhilling and Fourpence is confirmed to the Appellant. ; 0 3 
e ver. That Decrce is not in the leaſt impeach d, but is allowed and admitted to be good; but the only Queſtion now is, whether the Appellant ſhal! be paid twice. 
for now it appears Sir Arthur had more Mony in his hanels then would fatisfy this Twothouſand ſeven hundred Fifty ſix Pounds One {killing and Fourpence, 
and yet the Appellant would levy it again upon the Reſp ondent Alice, contrary to her own conſent in the laſt Order. f : N 
And the only Matters in debate at thoſe Rehearings and Appeal, were only touching ſeveral particular Sums which went towards making up the faid One 


thouſand Six hundred Pounds, Whether the ſame were forgiven by Sir John Nortbcot's Will or not. 


Wherefore the Reſpondent having been above One and Taventy Years in Chancery, as a Defendant and not as Plantiff, Defending her ſelf and her Jointure againſt fuss 
unreaſonable demands, Humbly prays that the ſaid Appeal may be Diſmiſſed with Coſts, 


i Gojeifion, 


An, Wer, 


Anſwers 


Dovrne. 


